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Preface

Preface

The Emigration Act, 1983, provides for the regulation' of the terms and conditions of overseas
employment and 'protection’ and 'safeguard' of the interests of Indian workers going overseas
for employment on contractual basis. The key institutional authorities under this act are the
Protector General of Emigrants and the Protectors of Emigrants. The Emigration Act, 1983,
replaced the Emigration Act, 1922, an instrument of colonial rule. However, the
implementation of the act has been less than satisfactory and gross violations of rights of
migrant workers including non-payment of wages, physical violence, confiscation of
passports, and deception arising as part of recruitment processes were reported from
destination countries, as were mal-practices by the recruiting agencies. The government of
India failed to facilitate informed migration, whether in terms of creating institutional
arrangements to protect the rights of emigrants in destination countries, their reintegration on
return, or reining in unscrupulous recruiting agents. Meanwhile, the government of India
moved the position of the Protector General of Immigrants from the ministry of labour to the
ministry of external affairs, and then to the ministry of overseas Indian affairs (MOIA) when
this was created in 2004. It has also created a dual system of migration in which applications for
emigration by those possessing educational qualification below Class X and those going for
work to 17 countries are issued emigration check required (ECR) passports. In 2008, MOIA
issued an order that denies emigration clearance to women below the age of thirty (30) years if
they are seeking employment in ECR countries.

The government first suggested amendments to the Emigration Act, 1983, and then proposed
anew act to replace the 1983 Act. It also simultaneously announced its intention to draft an
international migration policy for India. The government of India asked Centre for
Development Studies (CDS) and Jawaharlal Nehru University to help them in evolving a
migration policy.

Considering India does not have a policy on migration and in view of the lackadaisical
implementation of the 1983 Act, civil-society organisations received with caution the
proposal for an international migration policy for India. They were wary of the perspective
with which the government was moving towards a policy on migration, as the discourse on
migration had been changing from a perspective of 'rights of migrant workers' to a
perspective of the need for 'managing migration'. For instance, the International
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Organisation for Migration (IOM), an intergovernmental organisation, has this to say on
migration policy, ...the question is no longer whether to have migration, but rather how to
manage migration effectively to enhance the positive side of the tally sheet and reduce the
negative. The goal for the international community, therefore, is to explore ways in which the
value of migration can be maximised. This will require constructive and effective migration

management policies.'

A similar sentiment was expressed by the ministry of overseas Indian affairs in 2006. A
report in the Pravasi Bharatiya, the e-journal of the MOIA, said, 'Apart from the pre-
departure orientation and skill upgrade programme, MOIA is also pursuing a proactive
migration management policy for the benefit of Indians planning to go abroad for
employment. The idea is to position potential overseas Indian workers as “consumers” of
employment services provided by the private recruitment industry. ...The Ministry is also
working on comprehensive amendments to the Emigration Act 1983 conforming to the

existing scenario.'

At the core of this debate is the linkage between 'migration' and 'development'-- seen here as a
state's prerogative--which refers to maximisation of economic benefits by the sending and
receiving countries. This linkage is stressed in the context of globalisation, which is further
integrating economies and labour markets. The IOM document says that even modest
liberalisation of the temporary movement of persons to provide services under Mode 4 of the
General Agreement on Trade in Services (GATS) is projected to produce annual global welfare
gains of between USD 150 billion and USD 200 billion, outstripping gains anticipated in further
liberalisation of trade in goods. 'Remittances' by migrants have also become a justification that
establishes the link between migration and development. World Bank puts India among the
largest recipients of workers' remittances along with China and Mexico. Incidentally, India
received as remittances US$ 24.1 billion in 2005-06, and nearly US$ 28 billion in 2007-08
according to the ministry of finance. In response to the growing demand for skilled labour in the
global labour market and India's demographic dividend (in 2020, the average Indian will be
only 29 years old, compared with 37 in China and the United States, 45 in Western Europe, and
48 in Japan), the government of India proposes a new regime of management of migrants who
are encouraged to 'move up the value chain'. It is also important to observe that with the creation
of MOIA, the emphasis has shifted from 'migrant workers' to non-resident Indians (NRIs) and
persons of Indian origin (POI), keeping an eye on investments.

Centre for Education and Communication (CEC) and members of Migrant Forum in Asia
(MFA) India, with the support of DanChurchAid, decided to facilitate a consultative process
to consolidate a civil-society perspective on migration and to engage with the MOIA so as to
influence the content of the policy.

Subsequently, a series of consultations were held in Delhi (November 8, 2008), Chennai
(November 30, 2008), Kozhikode (December 6, 2008), Kolkata (December 11, 2008), and
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Chandigarh (December 14, 2008). A second national consultation was held in Chennai
(January 8, 2009) to coincide with the Pravasi Bharatiya Divas observations. These
consultations brought together a range of civil-society actors including migrants' groups,
trade unions, women's groups, academics, researchers, lawyers, human-rights groups and
activists, and others involved and interested in the issue of international migration. The

report reflects the concerns and perspectives expressed by the partners and co-travellers.

The document urges MOIA and the government of India to frame a policy that has, at its core,
a rights-based framework that provides for the security and protection of all migrants,
including skilled and unskilled, male and female, documented and undocumented, out- and
in-migrants. All migrants, regardless of their status vis-a-vis national laws in their own
countries and in India, must be treated as individuals with fundamental civil, political, social,
cultural, and economic rights enshrined in the Constitution of India, the UN Declaration of
Human Rights, and the ILO conventions. The document points out that female migration is
often automatically associated with trafficking, and trafficking with prostitution, ignoring
the diversity of women's migration on the one side, and the distinctness of each of these
movements on the other. It cautions against government putting in place protectionist
policies that are patriarchal and do more harm than help. It also calls for a regional
framework comprising the SAARC region, which might constitute a stronger bargaining
bloc for migrants' rights.

Dr Yamini Atmavilas, consultant, in collaboration with Dr Christian Wolff, put in
commendable effort to harness the perspectives of a wide spectrum of people and
organisations on migration, rights of migrants, and the key concerns that should be
considered while formulating a policy on migration. Ms. Seeta Sharma of DanChurchAid
has been a keen and active participant in consultations and deliberations. Ms Pallavi
Mansingh conceived and guided the publication; Ms Sarita Bhoi finalised the document; and
Ms Sindhu Menon of The Information and Feature Trust (TIFT) and Ms. Alet Mathew
helped us with the production of the publication. As mentioned earlier, the report is the result
of a collaborative exercise. Migrant Forum India (MFI), Migrant Rights Council (MRC),
National Centre for Labour (NCL), Peace Trust and Centre for Indian Migrant Studies
(CIMS) all members of MFA, India have been active partners in the project. Moreover, a
number of other organizations and individuals have been participants in this exercise. The
final report, hence, incorporates regional and organizational diversities. We hope the
government of India will consider this report with the seriousness it deserves.

J John
Executive Director, CEC
May 01, 2009
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Introduction

l. Introduction

About the Report

When the ministry of overseas Indian affairs (MOIA) announced its intention to draft an
international migration policy for India, civil society organizations, including the Indian
members of Migrant Forum in Asia (MFA) and its allies, became active in consultative and
advocacy efforts to influence the content of the policy. The Centre for Education and
Communication (CEC), Delhi, amember of MFA India, convened one such national effort to
ensure that the voices of all migrants and migrant rights groups, and the complexity of the
migration experience, would be fully realized in the policy document. The effort was
motivated by the impetus to ensure that the policy document reflects the interests of their
members, and by a public invitation from the ministry (MOIA) to provide civil-society

inputs into its new policy initiative.

This report is based on a series of consultations that brought together a range of civil-society
actors including migrants' groups, trade unions, women's groups, academics, researchers,
lawyers, human-rights groups and activists, and others involved and interested in the issue of
international migration. The consultations were facilitated by CEC and partner
organizations around the country between November and December 2008, and were held in
Delhi (November 8, 2008), Chennai (November 30, 2008 ), Kozhikode (December, 6,2008),
Kolkata (December 11, 2008), and Chandigarh (December 14, 2008). A second national
consultation was held to coincide with the Pravasi Bharatiya Divas observations in Chennai
(January 8-9,20009).

This report is being submitted to the ministry of overseas Indian affairs in order to provide
(and ensure) civil society inputs into the drafting of India's international migration policy.
‘We hope that MOIA will seriously consider the discussions presented in the following pages
and the set of recommendations for administrative and legal reforms. We also believe that the
submission of this report should be seen as the beginning of the ministry's engagement with
civil society, a collaboration that should persist through further discussion of official drafts,
and the planning, programming, and implementation stages of the process.

It should be noted here that the proposed policy paper as it has been shared with the public

and discussions with officials have focused exclusively on labour migration. The
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consultations and this report replicate this focus in order to meaningfully engage with
policymakers in this area. Admittedly, the document does not cover the entire gamut of
concerns related to migration. Many migrants both in India and abroad are forced migrants
(including refugees), and include those fleeing political upheaval and natural disasters, as
well as economic hardships that touch upon issues of livelihoods and survival. These groups
have protection needs that are more fundamental and broader than the concerns of labour
migration addressed here, and India has a responsibility under international human rights
law to ensure the protection of those forcibly displaced. We urge the government and the
relevant departments to address the wider and complex concerns of migration that fall

outside the purview of our document in its current form and scope.

Overview of Concerns

The intention of the ministry of overseas Indian affairs to draft India's first-ever international
migration policy is a welcome, and a much needed, move. Migration appears to have become
an important policy issue for the Indian government given the widespread dispersal of the
Indian diaspora, and the state's desire to increase NRI economic and cultural contributions to
the nation. Globally, migration has come into its own, and over the last few years, there have
been several key international reports and commissions on the issue of migration and its
relationship to national and global economies, and to the pursuit of development and well-
being.' In practically every region of the globe, the increasing mobility of people in the quest
for decent work and human security has required the attention of policymakers and incited
dialogues for multilateral cooperation on better management, protection of human rights,
maximization of migration's contribution to development, and prevention of clandestine

flows and trafficking.

The initiative for the policy in India has emerged in the wake of (a) the growing recognition
of international migration as a key, yet unique and distinctive, form of global exchange and
revenue generator on par with the mobility of capital and goods; (b) major labour-market
openings over the last decade or so in western economies and the Indian state's preference
that Indian workers take advantage of these opportunities; (c) the ongoing governance
reform and deregulation process in India, and an overall shift from the principle of protection
of workers to that of safeguarding the interests of business and investors, including under
India's increasing efforts to comply with WTO standards, which is likely to have a profound
impact on migration issues in the wake of the ongoing Mode 4 negotiations; (d) the
recognition of the absence of a comprehensive policy framework and the many
dysfunctional features of the current emigration system that perpetuate corruption and
exploitation of aspiring migrants; and (e) the persistence of the fundamental contradiction of
globalization whereby capital and goods are exchanged under increasingly borderless

1. For instance, the UN Secretary General in 2004 commissioned a Global Commission on International Migration (GCIM). There have been two
Global Forums on Migration and Development (GFMD) in 2007 and 2008, and the forthcoming Human Development Report (2009) will be
focused on migration as its key theme.
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conditions, but the mobility of people is increasingly restricted under strict border controls

and national security interests.

Civil-society organizations welcome MOIA's initiative to draft an international migration
policy. In this effort, we urge MOIA and the government of India firstly to frame a policy that
has, at its core, a rights-based framework that provides for the security and protection of all
migrants, including skilled and unskilled, male and female, documented and undocumented,
and out- and in-migrants. All migrants, regardless of their status vis-a-vis national laws in their
own and in other countries, must be treated as individuals with fundamental civil, political,
social, cultural, and economic rights enshrined in the UN Declaration of Human Rights.

The UN Convention on the Rights of Migrant Workers and their Families provides a
comprehensive framework outlining several important rights of migrants and their families. We
urge MOIA to examine the convention for its usefulness in drafting the policy and programmatic
provisions for migrants, and also to urge the government of India to ratify the convention.

The aim, scope, and objectives of the policy should be made clear to civil society and

migrants themselves atregular intervals.

Migration is not a new phenomenon; but admittedly, the processes of contemporary
globalization have intensified various types of migration by different groups of individuals
and groups. The policy should take cognizance of all types of migration skilled/unskilled,
documented/undocumented, forced/voluntary, or labour/conflict/disaster/development-
driven, and support migrants' aspirations for safe migration, decent work, and security.

Migrants' rights to safe migration, decent work, and security should be ensured for
Indian migrants across the globe, and extended to in-migrants on Indian soil regardless
of nationality. Considerations of national security in the current context should not

supersede this rights framework.

The policy-drafting process should be transparent and open to inputs from workers,
employers, trade unions, and civil society.

While we recognize that the ministry of overseas Indian affairs, whose purview is limited to
Indians abroad, is initiating this policy, the scope of the policy should be led not by the scope
of the initiating authority, but by the scope of the issue. Migration is a complex, multi-
dimensional phenomenon for India. India is an important origin (migrant-sending),
destination (migrant-receiving), and transit country. The policy should be wide-ranging,
taking full cognizance of India's enmeshment within global migrant flows. In order to
achieve this, the meaningful and unbiased cooperation and involvement of other
ministries, in particular the labour ministry, the ministry of external affairs, and the home

ministry, would seem crucial and necessary.

The policy should view emigration, transit, overseas stay, and return (or permanent
settlement) as a continuum rather than disjointed processes; concomitantly, policy and
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programmatic interventions should be comprehensive rather than piecemeal.

Migration is an economic, social, and political process that affects those who move, those
who stay behind, and the places where they go. The policy should encompass the rights and
concerns of migrants and their families in places of origin and destination.

The policy framework should be gender-sensitive and encompass women's rights,
viewing female migrants as legitimate actors in their right and not mere victims
notwithstanding concrete steps to address gender-specific rights violations.

The issues of human smuggling, human trafficking (particularly affecting women and
children), and undocumented migration must be addressed as distinctive and important
concerns.

The policy should address the vulnerabilities that shape women's, men's, and children's
experiences of the migration process, including poverty and lack of employment
opportunities; gender disparities, and violence against women; caste, ethnicity, and social
marginalization; conflict and development-induced distress and displacement; customary
practices; environmental factors; and long and porous borders with our neighbours allowing
in- and out-migration.

N L ATIONAL CONSULTATION

SEMIN‘;TION AC']

NEW MIGR ~E

. mww.oum FMFF

Regional Consultation Kozhikode, December 6, 2008
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1. India and International Migration

ll. India and International Migration

Importance of India as Origin, Destination, and Transit Country

The international migration policy must reflect the extent of India's engagement with
international migration. Unlike the Philippines or China, which are predominantly migrant-
sending countries, India is uniquely positioned as an important origin (migrant-sending),

transit, and destination (migrant-receiving) country.

Among origin countries in the world, according to World Migration 2005: Costs and
Benefits of International Migration, India is second to China (35 million) at 20 million (this
figure includes both Indian citizens abroad [NRIs] and foreign persons of Indian origin
[PIOs]). Historically, skilled, semi-skilled, and unskilled Indian men and women have
migrated to a variety of locations across the globe from low-wage manual labourers
working as indentured labour in plantations and mines of British colonies in the 19th century,
in the Caribbean, the Pacific, the Indian Ocean, and Southeast Asia, to highly skilled
professionals like doctors, engineers, scientists, teachers, and entrepreneurs headed to
developed countries in the 20th century, and more recently to Australia, New Zealand, and
European countries in addition to the United States, the United Kingdom, and Canada. In
addition, in the wake of the 1970s' oil boom, a largely semi-skilled and unskilled (and some
skilled) group of migrants began heading to work in the Persian Gulf, and still continue to do so.

Among countries hosting migrants from other nations, India was placed eighth in the world in
2005, according to the United Nations Trends in Migrant Stock: A 2005 Revision. The top eight
include the United States (38.4 million), Russian Federation (12.1 million), Germany (10.1
million), Ukraine (6.8 million), France (6.5), Saudi Arabia (6.4), Canada (6.1), and India (5.7).
Nepalese and Bangladeshi nationals are most likely the largest groups of in-migrants to India.
However, given the porousness of India's borders and the preponderance of undocumented
modes of entry into (and through) the country (particularly from neighbouring countries), this
figure is likely to constitute a poor approximation of the real numbers.

Finally, while it would be incredibly difficult to assess how many citizens of other countries
come to India before migrating elsewhere (i.e., for whom India serves as a transit country),
reports from trade unions and labour and human rights organizations that participated in

civil-society consultations suggest that these are not insignificant. Individuals from
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Bangladesh, Nepal, Bhutan, and Myanmar arrive in India en route to the Middle East,
Europe, and North America, on their own or through Indian agents.

Recommendations: While we recognize that the policy has been an initiative of MOIA, whose
constituency is non-resident Indians (NRIs) and persons of Indian origin (PIOs) living abroad,
we urge MOIA to recognize the wide-ranging scope of the issue of international migration for
India, and involve other ministries concerned including home, external affairs, and labour in the

policy conceptualization, drafting, and implementation processes.

India's unique status necessitates the adoption of intersecting/synergistic policy standpoints
wherein advocacy for greater rights for Indians abroad must be matched by the provision of
similar rights and protections for foreign migrants within India. With regard to the migration
of Nepalis and Bangladeshis into India, labour concerns must be separated from national
security concerns. If we recognize that compelling individual and structural 'push' and 'pull’'
factors related to labour, conflict, security, and disasters underpin Indian citizens' migration
overseas, then we must see that equally compelling concerns draw others to India, including
India's strong and stable political economy that stands out in the region.

The policy should adopt a more comprehensive framework of mobility. Further, through adopting
arights-based approach, the policy should seek to mitigate some of the harsher consequences of the
contradiction between emigration as a fundamental right (Article 13-2 of the Universal

Declaration of Human Rights) and immigration as a matter of national sovereignty.

An international migration policy, by definition, will try to coordinate governmental
initiatives with those of other nations. Whereas in the case of India such coordination will
primarily involve receiving countries of its nationals further afield, issues concerning
sending countries should also be addressed. Caution must be exercised to avoid the
contradictions between border-free economies to enable the free movement of goods and
services, and controlled borders to contain the movement of persons of other regional
immigration policies, most notably in the European Union (EU).

Diversity of Migration Paths, Destinations, and Experiences

Migration is not a new phenomenon; nor is it a failure of or substitute for development.
Historically, economic growth has enabled and required the increased mobility of people,
alongside the mobility of capital, goods, and services. This is true in international and
national contexts where particular global and national urban settings such as London, Paris,
New York, Mumbai, Delhi, and Bangalore attract migrant labour from varied locales across

intra-state and international borders.

By 2010,the economically active population in the developing world is projected to increase
by 733 million, while that in developed regions is expected to increase by only 50 million.
This suggests that the ongoing need for labour in developed and faster-growing economies

that is being met by migrants is only going to escalate. Already, both skilled and unskilled
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workers from developing countries are meeting labour gaps in more developed economies.
Regardless of the distances they cover, their modes of travel, the legality of their movement,
and the extent of risks they take, it must be recognized at the outset that migration is
undertaken by energetic and resourceful individuals who move as part of their effort to
improve their lives and the lives of their families, to learn new skills, to gain new
experiences, to find a job, or to flee insecurity, disaster, or famine. It has been well-
documented that many migrants, regardless of their skill level, will take the lower-skilled
and lower-paid jobs that nationals are reluctant to do.

As industrialised and middle-income economies need labour, some developing countries are
seen as having an abundance of labour that can meet this need. From the perspective of
aspiring migrants from developing countries like India, areas where growth and
development are occurring offer important economic opportunities for men and women
looking to improve their way of life. Indeed, Indians, along with their Chinese, Filipino,
Egyptian, Turkish, and other counterparts, have long provided valuable labour in the West
(the old the UK, the USA, Canada, and, to a limited extent, continental Europe and the new,
including Australia and New Zealand) and the Middle East across the skill spectrum,
responding to labour-market demands and filling gaps in supply. India is seen to have a
demographic advantage over Europe and other western countries. While Europe is greying,
with many European countries recording negative population growth rates, India, with a
large, young population, is seen as arich source for labour. Men and women from developing
countries like India and the Philippines have already begun to help meet the demand for
skilled and semi-skilled, or low-skilled, labour in more developed economies.

The growing 'feminisation’ of migration—more women moving independently—has come
about in response to a growing demand for female labour around the globe, particularly for
domestic and care work. The increase in female labour-force participation in the West has
occurred alongside cutbacks in social services, including daycare arrangements. As a result,
working women have to rely on the market for domestic and care services; migrant women
from poorer countries have been filling this demand. While these opportunities can also lead
to extreme forms of abuse and exploitation, women find that they can improve their position
in their families and communities, and have the opportunity to be independent and make
decisions in a way they were previously unable to do. However, they may also become
vulnerable to abuse and risks of trafficking.

Indeed, the experience of semi-skilled and unskilled Indians in the Middle East has shown
that their sojourn there has been governed by stringent working conditions. Their journeys
have tended to be strictly temporary, with severely restricted opportunities for family
reunion in countries like Saudi Arabia, and compulsory return to India. Often combined with
harsh working conditions and severe restrictions on movement and career mobility within
the respective host country, this has resulted in the absence of, or limited, social security and
security of employment and job tenure for many. Such conditions have also created deep and

13
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long-lasting emotional and psychological burdens on the migrant workers and their families.
Stringent conditions of work and limited access to healthcare also impact many migrants

adversely.

The types and routes of migration are varied and uneven in parts, as an outcome of the
immigration policies of destination countries. The presence of formal, legal immigration
architecture (albeit predominantly temporary), for instance, allows many skilled Indian
migrants to migrate to the West. However, the absence of such mechanisms on the lower
rungs of the skill hierarchy despite the need and opportunity in the labour market for low-
and semi-skilled work allows for undocumented modes of movement and labour, such as
that of the “kabootars” or undocumented migrants from Punjab.

Migrants are considered to be undocumented or in an irregular situation when they are not
allowed to enter, stay, or work following the law of the country. Thirty to forty million people
in the world live and work in countries without such permission. Approximately 10.3 million
live in the USA, and between 7 and 8 million live in the European Union. Asia is thought to
have several million irregular migrants. The largest numbers are likely to be Nepalese and
Bangladeshis in India, Afghans in Pakistan and the [slamic Republic of Iran, Indonesians and
Filipinos in Malaysia, and Burmese in Thailand.

While there is inadequate critical assessment of how migrants become irregular, blame is
readily assigned to them. A significant proportion of those considered irregular are refugees,
and those escaping war (including civil war), authoritarian governments, economic destitution,
and repression in the country of origin. Many are trafficked or smuggled into the countries on
fake documentation provided by the traffickers themselves. Irregular status can also result from
administrative reasons: for example, non-renewal of visa, or as in the case of many Indians in
the Gulf, the separation of the migrant from the primary employer who s/he is legally and
contractually bound to owing to reasons of conflict and possible abuse. Irregular migrants
(especially people who have been trafficked or smuggled) rarely appear in official statistics.
Often stripped of identity documents and fearful of contact with the authorities, irregular
migrants are difficult to identify or trace. One of the greatest challenges faced by undocumented
migrants is the risk of exploitation and abuse by employers; by members of their own
communities who often take advantage of other migrants' vulnerability; and by traffickers and
irregular migration networks that often exploit or deceive them.

People smuggling and human trafficking are also a growing part of the migration picture. Itis
difficult to establish the numbers of people who are smuggled or trafficked. It is understood
that the prevalence of trafficking is far less than that of smuggling. The ILO report on the
Global Alliance Against Forced Labour (2005) estimates the number of persons in forced
labour at a given time as a result of trafficking as 2.45 million. People smuggling involves
migrants who often actively seek the help of a smuggler who will help them to illegally enter

acountry for a fee.
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Those who are trafficked are deceived or coerced by their facilitators. Traffickers intend to exploit
the men, women, and children when they reach their destination. The majority of trafficked people
are women and girls, and the trafficking of people occurs both within and between countries.
Trafficked victims can be sexually exploited, but can also be forced to work off a bond or pay offa
debt through other illegal forms of labour. To prevent trafficking, its root causes such as poverty,
discrimination against women and girls, and inequality need tobeaddressed.

Recommendations: Given the wide range of migrant routes, motivations, destinations, and
experiences, the policy should ensure that migration is a voluntary and an informed choice
for all, through providing for public education and awareness programmes at various levels,

including district and panchayat levels in well-known origin areas.

The content of bilateral negotiations with destination and sending countries and in
multilateral arenas should be based on the idea that well-planned migration and provision of
social security and minimum labour standards benefit sending countries and countries of
destination, as well as delineate clear and accessible avenues for family reunification. India
has ratified ILO Convention 118 on Equality of Treatment (Social Security) covering
medical care, sickness, and maternity benefits. This assures equality of treatment in these
branches of social security for migrant workers in countries having ratified the same
convention. The content of the convention should be part of the negotiations while
negotiating with destination countries that have not ratified the convention.

Many migrants who move through irregular channels find themselves in vulnerable positions
before, during, and after their journey. This may result in migrants facing harassment, and
imprisonment. In these situations, an emphasis on the human rights that migrants are entitled to
can help mitigate some of the worst outcomes. The policy should, therefore, include minimum
protection mechanisms for those finding themselves in vulnerable situations, whether as
victims of displacement, smuggling, trafficking, or other forms of exploitation linked to
migration. These mechanisms should operate under the direct purview of the Indian
government, either through its offices in-country or its missions abroad.

Importance of Migration for India

In terms of the "push’ factors, it has been argued that migration results (at least in part) from
the absence of opportunities for labour, security (in the case of conflict and disasters,
particularly), and viable safety nets for vulnerable populations. At the same time, the variety
of individual motivations to migrate for new experiences and opportunities cannot be
denied. Regardless of whether it is motivated by distress or desire, adversity or adventure,
migration has proven important to India's society and political economy in a number of
ways. It provides the opportunity for cultural and economic exchanges and experiences of
travel. Earnings in destination countries also facilitate the transfer of remittances important
to India's economy.
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India has been trading places with China over the last few years as the largest recipient of
workers' remittances at US$ 24.1 billion in 2005-06, and nearly US$ 28 billion in 2007-08
(government of India, ministry of finance). Accruing from an Indian diaspora estimated at 25
million spread across nearly 130 countries, remittances have become consistently higher
than net foreign direct investment and official financial flows. The bulk of the remittances
are made not, as anticipated, by highly skilled NRIs in the West earning high salaries, but by
unskilled and semi-skilled migrants in the Middle East and East Asia employed largely in
work often described as characterized by the '3 Ds' dirty, dangerous, and difficult. Until
recently, these remittances were made through havala (risky, undocumented channels) or
expensive remittance transfers, with banks and financial institutions charging high
commissions. Indian banks have begun to provide cheaper and easier transfer options, but

have along way to go.

Despite the high value of remittances they send, this group of migrants and their concerns
have remained largely invisible to the central government. Some initiatives have been
undertaken by individual governments of Indian states that are home to large numbers of
Gulf migrants, such as Kerala; yet, they do not address the gamut of concerns. Greater
discussion and recognition are needed of the potential of remittances, if effectively managed,
to generate important gains for India in terms of growth, investment, human-capital
formation, and poverty reduction.

The linkages between remittances and development can be seen at different levels: at the macro
level, remittances represent a source of foreign exchange, injecting capital into the economy of
the source country, thus potentially helping to reduce balance-of-payments deficits. At the
micro level, for aspiring migrants from the lower classes, opportunities to migrate into low-
skilled jobs can and do offer a rapid route out of poverty. Indeed, economic analysis suggests
that if global trends over the last thirty years continue, temporary migration to industrialised
countries may lead to gains of as much as US$ 300 billion a year in 2025, shared equally
between people in developing and developed countries.” Much of the gain would come from the
migration of unskilled workers to meet labour-market needs. Migration can benefit families and
communities through an increase in their income, the learning of new skills, improvement of
social status, and the building up of assets and improvement in quality of life. Individual
families gain in resources for education, house-building, entrepreneurial ventures, and other
forms of social mobility.’ At the same time, visiting and returnee migrants also contribute by
spending their earnings on local services and commercial transactions. Remittances may also

include gifts, information, commodities, new skill sets acquired in destination countries and

2. World Bank (2006). Global Economic Prospects, page 41.

3. See Osella F. & Katy Gardner (eds.) 2004, Migration, Modernity, and Social Transformation in South Asia, Sage Publications, for several
articles that detail the contributions of migrants to improvement of family status, education, and consumption activities. Even conspicuous
consumption by migrants and their families contribute to the market and, thereby, the economy. Admittedly, the gains made by migration do not
negate the psychological and economic burdens and risk factors; for most, the migration experience and outcomes are characterized by the
opportunities and constraints of the process.
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shared with others at home, and other non-monetary remittances. At the community level,
migration can lead to support from migrant communities (diaspora) in terms of technology

transfer, tourism, and charitable activities.

Migration does not just add value to India's economy and society through the contributions
of citizens from abroad. In-migrants to India, such as Bangladeshis and Nepalis, provide
labour (documented or otherwise) in several sectors of the economy including agriculture,
urban wage work, industry, and services, and contribute to the economic output. Even those
who are here as refugees and have escaped conflict or disaster in their own countries, take up
opportunities to work in India. This must be seen as a positive value-addition of migration
within the purview of the policy. In popular rhetoric, however, they are often cast as
burdensome, as intruders, and as suspected terrorists. It must be kept in mind that Indians
abroad particularly since the World Trade Center attacks on September 11, 2001 have
themselves been targets of such rhetoric and xenophobic attacks. The policy must
demonstrate a strong position on these issues both abroad and within our territory.

Recommendations: We urge MOIA that the policy take cognizance of the contributions of
all migrants to India's economy and society skilled and unskilled, men and women, out-
migrants and in-migrants and make provisions to provide adequate and transparent
mechanisms for related concerns: provide safe, easy, and inexpensive remittance transfer
systems, and facilitate the creation of safe, legal, and rights-protected mechanisms for in-

migrants living and working in India.

Sending money to their families and communities becomes difficult and costly for migrants asa
result of weak financial infrastructure, poor payments systems, lack of accessible financial
institutions, weak accountability, and a weak regulatory environment. The policy must address

the remittance transfer system to facilitate easy, safe, and inexpensive transfers for migrants.

In addition, the policy would benefit from extensive labour-sector assessments, which could lead
to the formulation of well-defined admission categories for labour from neighbouring countries.

Governance of Migration

International migration, as the term suggests, is a phenomenon that affects countries across
national borders, as has been pointed out in previous sections. Nonetheless, most of today's
legal and administrative frameworks governing the rights and conditions of those who
migrate remain premised on the primacy of the concept of the nation-state and state
sovereignty, which often leads to difficulties in accessing rights and protection across
borders and in foreign states.

While being citizens and rights bearers in their countries of origin, migrants live and work
abroad and are subject to the laws of destination countries. The destination country may lack
specific instruments to ensure migrants' rights despite being bound by basic international
human-rights treaties (such as the UN Human Rights Convention, the ICESR, and the
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ICCPR). To address this lacuna, three international agreements have been adopted two by
the International Labour Office (ILO) and one by the United Nations (UN).

The ILO has developed standards specifically regarding migrant workers. In 1949, in the
aftermath of the Second World War, it created the Migration for Employment Convention
(Revised), 1949 (No. 97), setting certain standards for the recruitment of migrants for
employment and their conditions of work, including their equal treatment with nationals of
the receiving state. In 1975, in the wake of the 1973 oil crisis, it adopted the Migrant Workers
(Supplementary Provisions) Convention, 1975 (No. 143), which underscored signatories'
obligations to respect the basic human rights of all migrant workers, in addition to
guaranteeing equal opportunity in access to employment, trade-union rights, cultural rights,
and individual and collective freedoms.

In 1990, the UN adopted the International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families. The convention is comprehensive and
regulates most aspects of international migration, including non-discrimination, human
rights of all migrant workers regardless of their legal situation, and additional rights of those
in documented status. It also addresses the need to establish 'sound, equitable, humane and

lawful conditions' for migrant workers.

Unfortunately, ratification of these instruments to date has not been very widespread: as in
January 2009, only 48 states have ratified ILO Convention 97; 23 states have ratified
Convention 143; and 55 states have ratified the UN 1990 Convention. Many potential
signatories hold reservations on the non-conformity between national legislation and the
conventions 1i.e., states either feel that they would have to provide rights to migrant workers
not currently afforded to their own nationals, or balk at any infringements on their currently

near-unrestricted authority over the admission and expulsion of non-nationals.

Neither the government of India nor the governments of major destination countries for
Indian migrant workers have ratified either the ILO conventions or the 1990 UN
Convention. Their provisions are currently not applicable to migration policy in this area.
This fact should not, however, prevent India from reconsidering its position on the
conventions in the course of the adoption of its first international migration policy, as many
of the hallmarks of a modern policy on migration which respects both the needs of states and

migrants are reflected in these documents.

Apart from these global instruments governing international migration, regional and sub-
regional bodies can provide for the management of international migratory flows. Examples
ofregional bodies with some provisions for migration include the European Union (EU), the
Andean Community, the Mercosur countries, the East African Community, and several other
political entities on the African continent. In Asia, where regional policy cooperation has
remained relatively limited by comparison, multilateral agreements regarding migration

have largely focused on specific sub-issues such as smuggling and trafficking (addressed in
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the Bali Process) or irregular migration (as taken up by the Bangkok Declaration).

Another international body seeking to regulate international migration is the World Trade
Organization (WTO). Its General Agreement on Trades and Services (GATS) has sought to
facilitate the free and deregulated movement of services. Mode 4 of GATS seeks to regulate
the movement of natural persons, which currently accounts for just over one per cent of
world services trade. There is expected to be a great deal of negotiating and advocacy at the
international level for all states to become party to, and adhere to, the terms of GATS in the
future. In the current format, its provisions leave unaddressed the bulk of the migrant
workers around the globe who work at lower levels of the global economy. It represents a
version of temporary labour migration largely under the oversight of entities quite

autonomous from government.

In the absence of entering into either global or regional migration agreements, many states
have continued to rely on bilateral agreements (BAs) and memoranda of understanding
(MOUs) between particular sending and receiving countries of migrant labour. BAs specify
sending and receiving countries' responsibilities for managing particular migration flows,
sometimes setting annual target quotas. Receiving countries benefit by achieving a
guaranteed influx of labour (sometimes in specific sectors), while sending countries use BAs
to ensure continued access to particular labour markets abroad, tap into remittances, and
ensure the welfare of their nationals.

Many such agreements require the prior permission of authorized agencies, the submission
of a list of available jobs in the destination country, to be matched with a list of pre-selected
applicants from the country of origin, and mutual supervision to ensure issuance of
appropriate visas and work permits, valid employment contracts, workers' compliance with
requirements for health insurance and other welfare funds, and payment of taxes. However,
these agreements tend to be concentrated more around recruitment procedures than welfare

and protection, and the monitoring and enforcement mechanisms tend to be weak.

A memorandum of understanding is usually less formal than a bilateral agreement and
preferred by many countries of destination, presumably as its provisions are non-binding
and, thus, easier to negotiate and implement and to modify according to changing economic

and labour-market conditions.

India has entered into several such BAs and MOUSs in recent years, including with Qatar,
Lebanon, Malaysia, France, and Belgium.

Recommendations: As a framework for guiding its international migration policy, and for
negotiating future treaties with sending and receiving countries in particular, the Indian
government should consider ratifying and implementing ILO conventions 97 and 143, and
the 1990 UN Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families. Doing so would provide successive governments a stable frame

of reference for setting, implementing, and monitoring standards for migrant workers. It
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would also maintain a labour and human rights focus in bilateral negotiations.

In general, the government must make the human and labour rights of its nationals working
abroad a central component of any agreement. It is important to stress that an equal rights-
based treatment of foreign nationals entering India as migrant workers must be ensured as

part of a comprehensive international migration policy.

Of equal importance is an emphasis on meaningful implementation. This would pertain to
transposition of policy provisions into applicable laws, and extensive capacity building
among officials involved in their administration. Employers' organizations should take
action to make their members aware about trafficking and similar practices, and educate
them on measures to reduce and avoid wanted and unwanted complicity in trafficking
practices, in compliance with the Palermo Protocol on Trafficking. In the case of foreign
nationals entering India for work, the ministry of external affairs personnel should receive
training in administering an applicable system of work permits and other schemes for lawful
entry and work in India. In the case of serving the needs of Indian nationals working abroad,
the consular staff of Indian missions needs to be capacitated to provide more effective and
comprehensive assistance in ensuring rights under existing and future treaties.

For India, negotiations around Mode 4 should represent an opportunity to truly influence,
rather than simply coordinate with, its processes and provisions to ensure that they are
comprehensive in addressing migration in its fullest span; the inclusion of all migrant labour,
semi-skilled and unskilled, who are currently excluded from its ambit; and attention to
labour in its myriad forms and complexity, and not merely services as tradable commodities.
India's negotiations around the processes in the future must include a non-negotiating stance

on the question of rights and protection concerns of migrants.

AN CONSULTATION ON INDIA

Regional Consultation Kolkata, December 11, 2008
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lll. Policy Framework

This section sets forth the core defining principles around which the international migration
policy should be crafted. We believe that the policy should be based on certain defining
features: it should be rights-based; it should recognise gender as a framing principle; it
should be framed in a regional, South Asian perspective; it should have provisions for intra-
national, state-level variations and mechanisms for policy coherence; and finally, it should
aim to address migration internationally, not only on a bilateral level, but also on a

multilateral and regional level.

Rights-based Framework

Basic rights of migrants are being violated on a regular basis throughout sending, transit, and
receiving countries today. As our consultations showed, this affects Indian workers going
abroad as well as nationals from neighbouring countries coming to find work in India, or

those passing through—sometimes unknowingly—en route to a third country.

Therefore, any international migration policy must, at its heart, have a commitment to the
existing international rights framework protecting migrants. This will help it to go beyond the
mere economic objectives of states. Indeed, in order to achieve and sustain economic prosperity
as an outcome of migration and ensure the social prosperity and welfare of the states concerned
in the long term, the rights of those migrating have to be safeguarded. This issue also affects
questions of national security, where rights violations by states against migrants easily feed into
aclimate of insecurity that can affect both migrants and host societies.

International Rights Instruments: The foundations for a rights-based framework for
migration can be found in the Universal Declaration of Human Rights and the International
Covenants on Economic, Social and Cultural Rights and on Political and Civil Rights, which
guarantee certain universal, indivisible, and inalienable rights to all human beings. The
Convention on the Elimination of All Forms of Discrimination Against Women, the
Convention on the Elimination of All Forms of Racial Discrimination, and the Convention
on the Rights of the Child are additional instruments in this pantheon of basic UN human-

rights treaties applicable to non-citizen migrant workers, all of which India has signed.

In addition, three specific instruments have been drawn up explicitly addressing the rights of
migrants: ILO conventions 97 and 143 on migration for employment, and the 1990
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International Convention on the Protection of Rights of All Migrant Workers and Members
of Their Families, none of which has been signed by India. Accession to these instruments
would form a solid basis for developing a truly comprehensive international migration
policy, which respects and protects the rights of migrant workers in India in the same spirit

that it seeks to uphold these rights for its own citizens abroad.

National Laws: Globally, international migration policy is still largely determined by
destination countries that exercise ultimate authority over the conditions and length of
admission. In addition, states also remain the guarantors of rights both for their own
nationals and for foreigners staying on their territory. Therefore, national laws are important
for safeguarding migrants' rights regardless of (or in addition to) the ratification of specific

instruments.

In the Indian context, the International Covenant on Civil and Political Rights, 1966
(ICCPR), is of particular relevance. It defines rights applicable to both citizens and non-
citizens, including migrants (in Article 2, para 1). However, its provisions remain unrealized
to date, since India has not enacted the requisite domestic legislation needed to implement its
obligations under the ICCPR. It has also entered a reservation against Article 13, which
requires that an alien has to be given the opportunity to submit reasons against his or her
expulsion, and may be expelled from a state party's territory only in accordance with due
process. Instead, the Indian government has claimed its right to apply its own laws relating to

foreigners.

Nonetheless, foreigners, including migrants, do possess specific rights under articles 14, 21,
and 25 of the Indian Constitution. Article 14 provides the right to equality before the law to
any person within the territory of India. Article 21 ensures that no person is deprived of his
life or personal liberty except according to procedure established by law, and Article 25
guarantees the right to freedom of religion to all persons, regardless of whether or not they

are citizens.

Currently, many of these rights are not being safeguarded in effective ways, either because
migrant workers are being forced into a system of 'illegality' owing to the absence of regular
avenues for seeking employment in India, or because even immigrants staying and working
lawfully in India are facing administrative and legal discrimination. These concerns could be
meaningfully addressed in the context of a comprehensive work-permit programme
covering legality and length of stay as well as working conditions and social security.

Enforcement of Rights: In addition to a formal commitment to international and national
legal norms, an important cornerstone of a rights-based framework is the institutional
willingness and capacity to enforce these norms in practice. It is in this area that the discourse
on rights has recently come into conflict with governments' increasing desire to engage in
various forms of 'migration management', which are predominantly based on the principle of

deregulation and the primacy of the market.
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Developed in regional and global fora outside the United Nations system, 'migration
management' makes little or no reference to international instruments on human rights or
migration. It threatens to undermine human rights by focusing on lowering so-called
'barriers' to economic integration that often include regulatory frameworks set up to protect
domestic and foreign workers. In addition, 'migration management' is premised on the ideal
of a privatized migration industry, which is ostensibly better equipped to cater to the fast-
changing needs of the economy (read: investors) as well as of migrants, in terms of providing

information and services.

A fundamental flaw in this approach, however, is that the rights of individuals cannot be
guaranteed by private migration service providers. In fact, as our consultations have shown,
the private migration industry in its current state already facilitates a myriad of basic rights
abuses of migrants. Thus, stricter regulation and enforcement of applicable laws seem to be
called for, rather than rapid and unchecked deregulation of this sector. The state must
continue to maintain its responsibility for the protection of the rights of'its citizens.

Deregulation and the subsequent softening of protection standards at home is also likely to
lead to increased vulnerability for Indian workers abroad, where the exploitability of migrant
labour often makes it an attractive instrument for maintaining competitiveness. We should
avoid the circumstance where private service providers and recruiting and employment
agencies set their own standards that will ignore 'inconvenient' migrant-labour concerns
such as workplace safety, health, minimum wage, and other standards. Already, such
protection often proves difficult in the face of state sovereignty issues, as well as capacity
deficits of many missions, as our recommendations section shows. The government should
create specific and strict inspection of the functioning and roles of employment agencies.
Government should follow the provisions of ILO Convention 181 on Private Employment
Agencies to make their functioning transparent and effective.

Recognition of Female Migrants as Legitimate Economic Actors and
Gender-Sensitivity

More than half the world's current migrants are women. In some regions like Asia and Latin
America, women make up more than 60 per cent of migrants. Government data for Indian
women migrants is woefully inadequate; according to official estimates, women make up
two per cent of emigrants at the national level and 16 per cent for Kerala. However, the data
gathering only takes into account those who apply for emigration clearance, and leaves out

the vast majority who do not apply for it and emigrate in undocumented ways.

Official and popular discourse tends to view women's migration in static, uni-dimensional
ways: women are seen as victims of trafficking, as victim-criminals migrating to engage in
prostitution/sex work abroad (and in India from Nepal, Myanmar, and Bangladesh), as
victims of labour exploitation, or as victims of family separation due to male migration. In

reality, women, like men, migrate for a variety of motivations and compulsions, in response
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to labour-market opportunities as well as family betterment or need, for marriage, for
employment, for education, for trade, owing to displacement induced by environmental

disasters or development projects, and for adventure and travel, as the case may be.

The types of migration different women are able to undertake, and the access they obtain to
labour markets and networks vary by class, education, caste/religion/region, and access to
resources. Experiences of individual women may also vary over time to include both positive
and negative experiences. Women migrate across the skill spectrum, experiencing a number of
livelihood options and enhancement of economic and social status at the same time as many
experience isolation, alienation, and abuse including forced labour and sexual exploitation.
Low-skill, poorly educated women also end up in informal sectors of the economy in
destination countries, such as domestic service and care work, which are outside the purview of
labour protection and, hence, open them up to exploitation in the form of long hours of work,
poor conditions, low wages, separation from identity and labour documents, and isolation.
Women engaged in domestic service are particularly vulnerable in this manner, given that the
site of their labour is the private sphere, and the labour context, intimate and isolated. Many
domestic maids are physically, verbally, and sexually abused as well.

Laws and policies addressing women's migration more often than not undermine their
interests rather than supporting their efforts. Female migration is often automatically
associated with trafficking, and trafficking with prostitution, ignoring the diversity of
women's migration on the one side, and the distinctness of each of these movements on the
other. Such conflations have resulted in governments putting in place protectionist policies
that are patriarchal and do more harm than help. For instance, India, Nepal, Bangladesh,
Myanmar, Sri Lanka, and other countries have policies aimed at protecting female migrants
against trafficking through imposing a minimum age on women seeking emigration
clearance for work (in the case of India, 30 years), or restricting migration to married women,
or requiring the permission of male members of the household. What such provisions
achieve in reality, rather than providing protection, is an undermining of women's interests
and security. Women who want to, and need to, emigrate take clandestine routes that
intensify their vulnerability to harm and exploitation by unscrupulous agents and traffickers.

Another distinction that needs to be made is that not all female illegal or undocumented or
irregular migration is trafficking. Trafficking is characterized by force, coercion, deception,
and subsequent exploitation. National and international governmental and non-
governmental responses to trafficking have also been complex and produced mixed results,
replete as they have been with patriarchal assumptions about sexual morality and the rightful
place of women. Provisions such as sending trafficked women back to their points of origin
may not address the core issues underlying their vulnerability, viz. poverty, family pressure,
livelihood crises, or other reasons. Poverty and socio-cultural vulnerability have been found
to make certain individuals and groups more likely to be trafficked for labour and sexual
exploitation. The UN Special Rapporteur on Violence against Women examined the
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conditions that facilitate trafficking in South Asia, and found that gender discrimination, in
law and in practice, was aroot cause. She underscored the need to improve the socio-cultural
and economic status of women in the region through access to education, employment, and
inheritance and land, noting that many of those who are trafficked belong to lower-caste

groups or ethnic minorities, both groups that face discrimination.

From a state perspective, the imposition of greater controls on borders or provisions
restricting the mobility of groups considered vulnerable (e.g., women under 30, according to
the Indian government) simply does not work. Globally, as governments have tightened
regulations, activities of traffickers have only expanded and routes become more hazardous,

and migrants rendered more vulnerable in the process.

In addition to the migration of women, the migration of men also affects women and
families. The 'Gulf wife syndrome', a term used to refer to the psychological and social
distress of separation experienced by women in Kerala who are separated from husbands
working in the Persian Gulf, has been well documented.

Recommendations: The policy should have a mechanism for better gender-disaggregated
data gathering that will help in understanding the range of women's migration experiences
and extension of suitable services. Restrictive protectionist policies such as the 30-year age
limit on emigrating women should be lifted and replaced with those that truly protect women
migrants' rights. The policy should, therefore, conceive of female migrants as individuals in
their own right, and address the breadth of their migrant experiences utilizing the entire
range of international rights instruments, including—but not limited to—the Convention on

the Elimination of all Forms of Discrimination against Women (CEDAW).

The policy should also recognize gender as a framing principle for its mechanisms. What this
means is that the policy should, in all its forms and phases, attend to the differences between
men and women (and differences of region, religion, class, and ethnicity, as they intersect

with gender) in migration motivations, access, opportunities, and experiences.

Need to Negotiate a South Asian Perspective

One of'the barriers to raising wages and social-security standards in the Gulf countries is the
perception (based on some experience) that if the Indian government asks for higher wages
and better standards for Indian workers, they will simply be replaced by Bangladeshi or
Pakistani workers who will work at the lower rate. For instance, Indian workers work for as
little as 500 dinars/month in Qatar; however, Nepali and Sri Lankan workers will work for
200 dinars, which makes advocacy for higher wages for Indian workers counterproductive to

their own interests.

In other words, migrants from these countries in the subcontinent (and others like the
Filipinos, in the case of female domestic workers, for instance) are engaged in a 'race to the

bottom', or a competition to work for the lowest wage in order to corner a particular labour-
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market niche that ultimately disadvantages them as a group, and benefits employers. Thus,
there was some discussion that a regional framework comprising the SAARC region, or a

broader area, might constitute a stronger bargaining bloc for migrants' rights.

Further, as many migrants enter India from its neighbours in undocumented and unsafe
ways, a regional approach will be an important step towards legalizing unregulated and,
thus, insecure movement of persons. A dialogue with SAARC governments should be
initiated on ways to harmonize working conditions, health, social security, and other benefits
across borders. The feasibility of a work-permit system for the region should be explored.

Need for an Intra-Nation, State-level Framework

Experiences of both out-migration and in-migration are not uniform throughout the Indian
nation-state. Some states like Punjab, Kerala, and Tamil Nadu are significant sending states,
while the northern and northeastern states receive greater proportions of in-migrants than
some of the southern states. Further, even between states, migration has a different profile:
for instance, emigration from Kerala is predominantly to the Persian Gulf and cyclical,
producing a high number of return migrants, while that from Punjab is predominantly West-
bound and permanent in nature. The scope, impact, and significance of migration necessarily
vary by state. The concomitant evolution of policy mechanisms and allocation of resources
must be customized to the needs of each context as well.

Recommendations: Convene state-level consultations with key stakeholders to understand
salient local migration-related issues. Create a regional/state-level (intra-nation) framework
to deal with intra-national state and region-specific concerns. Create a mechanism that aligns

state-level activities with national policy.

.

Regional Consultation Chandigarh, December 14, 2008
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IV. Recommendations for
Administrative and Legal Reform

On the Issue of Out-Migration: The government of India must ensure that safe migration
based on legal norms and rules, and informed choice, non-exploitative in nature and
safeguarding an individual's rights, is the norm for in-migration into India as well as out-
migration from India. To this end, we demand that the government:

(a) Ratify and implement all international legal instruments that promote human, labour,
and gender-related rights of migrants, particularly ILO conventions 97 and 143, and
the 1990 UN Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families

(b) Create bilateral work agreements with governments of destination countries based on
these and other human-rights standards

(¢) Involve trade unions, civil-society organizations, and migrants themselves in the
creation, implementation, and monitoring of policy and programmatic interventions
for migrants in India and abroad

In the Pre-Departure context within India, we demand:

(1) That any change in the legal instruments should have provisions for comprehensive
regulation of recruiting agents, with strong punitive measures such as bans and
imprisonment for agents who engage in illegal, unsafe, fraudulent, and other practices,
and such measures supported by stronger enforcement. The government should continue
to play its role in the licensing and monitoring of recruiting agencies and regulating the
fees, wherever possible involving stakeholders, and desist from deregulation

(2) Single-window system of administrative services for migrants

(3) The age bar of 30 years on women intending to migrate be removed so that women's right
to mobility is protected. There should not be any age bar for adult women to migrate

(4) The visasystem be reviewed to examine the constraints and dysfunctions of the current
ECR/ECNR system. A robust visa system that best ensures the rights and protection
concerns of all migrants must be created

(5) A gender-, region-, occupation-, and destination-based disaggregated registration
system be created for migrants and immigrants, aimed at organizing a database on
emigrants out of India and immigrants into India. Such information must be utilized
for future policy development, conducting analyses, and to ensure pr